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1 June 14, 2005       2:00 p.m. 

2      PROCEEDINGS 

3 

4  THE COURT: International Association of United 

5 Worker’s Union and others against United Mine Workers of 

6 America and others. This is 04—CV—901. 

7  Could I ask all of you, please, who are here 

8 representing parties to stand up and say your name and who it 

9 is you represent. 

10  We’ll begin over here. 

11  MR. KINGSTON: Carl Kingston, representing C.W. 

12 Mining Company and its officers and directors and employees. 

13  MR. HANSEN: Mark Hansen representing I.A.U.W.A. and 

14 its officers. 

15  MR. O’BRIEN: Your Honor, Michael O’Brien. 

16  THE COURT: Just a second. It is Mark Hansen? 

17  MR. HANSEN: Yes, Your Honor. 

18  THE COURT: Okay. 

19  MR. O’BRIEN: Mike O’Brien for The Tribune defendants 

20 and its employees. 

21  MR. HUNT: Good afternoon, Your Honor. Jeff Hunt for 

22 The Deseret Morning News, John Hughes, Marjorie Cortez, Tiffany 

23 Erickson, Elaine Jarvik and Jennifer Nii. 

24  MR. DRYER: Randy Dryer, Your Honor, for the Militant 

25 and the Socialist Workers Party. 
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1  THE COURT: Thank you very much. 

2  As I understand it, and to make sure that I have it 

3 correct on what is before the Court today, I am only here on 

4 the motions to dismiss of the defendants, The Deseret Morning 

5 News, Salt Lake Tribune and The Militant. 

6  MR. DRYER: Yes. 

7  THE COURT: Is that correct? 

8  MR. O’BRIEN: Yes, Your Honor. 

9  THE COURT: I understand there are other pending 

10 motions. 

11  Do you have some agreement as to who is going to go 

12 first? 

13  MR. O’BRIEN: Yes, Your Honor. 

14  THE COURT: Mr. O’Brien, is that going to be you? 

15  MR. O’BRIEN: Yes, Your Honor. We drew straws and I 

16 got the short one. I get to go first. 

17  THE COURT: All right. 

18  MR. O’BRIEN: Thank you for your time today, Your 

19 Honor. 

20  As you know, one of the motions pending before you 

21 was jointly filed by The Deseret Morning News and the Salt Lake 

22 Tribune. And then, of course, Mr. Dryer’s clients filed a 

23 separate motion, but a lot of the issues are similar, so I’m 

24 going to discuss the neutral reporting privilege issues, the 

25 government proceedings privilege issues, and the issues of the 
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1 of and concerning requirement for libel cases. Mr. Hunt is 

2 going to discuss -- 

3  THE COURT: What was that last part? 

4  MR. O’BRIEN: The of and concerning requirement for 

5 libel claims. 

6  Then Mr. Hunt is going to discuss the public interest 

7 privilege, the lack of defamatory meaning issues and the 

8 opinion issues. Then Mr. Dryer will then give wisdom and 

9 insight on all those issues as it affects his own particular 

10 client. Trying, obviously, so save time and the Court’s energy 

11 by combining it that way. I should note that I thought it was 

12 wonderful to see The Deseret News and The Tribune filing 

13 motions together. In and of itself, Your Honor, that should be 

14 proof to you that if The News and The Tribune agree on 

15 something, that it is definitely the right side of the issue. 

16 I won’t sit and rest on that point. 

17  On the neutral reporting privilege, Your Honor, I 

18 think to understand how that applies here it is first helpful 

19 to think and talk for a few moments about the underlying 

20 dispute in this case. Obviously it is a labor dispute, but it 

21 is not just a labor dispute. It is a very intensive and long 

22 labor dispute, and it has been a very public dispute as well. 

23 For instance, both sides have asked the government to intervene 

24 and resolve the dispute. Local law enforcement has been 

25 involved to some degree in the matter. The participants have 
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1 asked the community for support and help and understanding. 

2 The families and friends of both sides were impacted. Both 

3 sides have told their stories in the court of public opinion, 

4 and the dispute has garnered national attention. It is a very 

5 public dispute. 

6  It is a very heated dispute as well. In fact, it is 

7 the sort of dispute that I think was envisioned by the United 

8 States Supreme Court in the Lynn case, which we have cited to 

9 you in our briefs. In that case the court made the following 

10 observations about labor disputes. I’m quoting here. Labor 

11 disputes are ordinarily heated affairs. The language that is 

12 commonplace there might well seem actionable, per se, in some 

13 jurisdictions. Indeed, representation is frequently 

14 characterized by bitter and extreme charges, countercharges, 

15 unfounded rumors, vituperations, personal accusations and 

16 misrepresentations and distortions. Both labor and management 

17 often -- 

18  THE COURT: You need to speak slower if you’re 

19 reading. 

20  MR. O’BRIEN: Certainly. 

21  THE COURT: Ed is good, but he is not that good. 

22  MR. O’BRIEN: Both labor and management often speak 

23 bluntly and recklessly, embellishing their respective positions 

24 with imprecatory language. 

25  Now, one might mistake that whole description for a 
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1 Jones Waldo shareholders’ meeting, but in fact it is this labor 

2 dispute, Your Honor. It is this labor dispute to a T. The 

3 Supreme Court has noted that the nation’s labor laws are 

4 intended to prevent unwarranted intrusion upon free discussion 

5 in labor disputes. That same court also concluded that the 

6 labor laws favor uninhibited, robust and wide open debates that 

7 occur in labor disputes. 

8  Given that context and background I think it is 

9 equally obvious, Your Honor, that the press and the media needs 

10 similar breathing space to report to the public on the 

11 uninhibited and robust and wide open debates that occur in 

12 labor disputes. The neutral reporting privilege, which we have 

13 asserted in this case, is the perfect means to provide that 

14 breathing space. In fact, it is almost tailor made to this 

15 sort of situation. Looking at the case, you have to wonder how 

16 anybody could report on such an uninhibited and robust and wide 

17 open debate without protection like what the neutral reporting 

18 privilege provides. 

19  So here The Tribune and the Morning News, they 

20 covered the wide open debate in a very professional manner. I 

21 think it is obvious they didn’t start the debate. They didn’t 

22 churn the debate. They didn’t do anything other than report on 

23 the debate. I don’t think any fair-minded person could 

24 conclude that they were participants in the debate, which is 

25 something that the plaintiffs tried to argue here. With the 
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1 presence of the debate the newspapers reported it accurately 

2 and neutrally. The vast majority of the time the articles 

3 attributed the charges and countercharges and the various 

4 statements made by the parties to the parties themselves. 

5  Now, from time to time there was a shorthand 

6 statement of some of those charges, but if you read the 

7 articles in context, which I did particularly in preparation 

8 for this oral argument, it is clear that the entire context of 

9 the coverage is that this is reporting on a dispute between two 

10 groups of people, and it is not the statement of the papers 

11 themselves. 

12  The language of the articles indicated that there was 

13 a dispute raging. You see terms like complained, alleged, 

14 argued, contended, asserted, those types of words that we 

15 commonly find when someone is talking about a dispute between 

16 two groups of people. The articles tell both sides of the 

17 story. Time and time again they have told both sides of the 

18 story. When a current statement couldn’t be obtained from the 

19 plaintiffs, that was reported in the articles as well. You see 

20 numerous references to that attempts were made to reach the 

21 mine owners, or attempts were made to reach the people on the 

22 other side and the calls were not returned or went unanswered. 

23  Despite the fact that they were not able to get those 

24 additional comments, both papers would restate the side of the 

25 plaintiffs that had been reported in previous articles. 
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1  Now, again, the privilege does not require literal 

2 accuracy. The articles fairly portrayed the nature of the 

3 dispute, charges and countercharges. The Supreme Court said 

4 rumors and vituperations and all those fancy words. Now, the 

5 plaintiffs may not agree with the charges that were being made, 

6 and I think that is the real reason this lawsuit has been 

7 brought, but, nevertheless, there can be no good faith argument 

8 that the dispute wasn’t fairly portrayed in the newspaper 

9 articles. 

10  One final and maybe more concrete illustration of why 

11 I think the privilege applies here, using a Tribune article and 

12 a Deseret Morning News article. These are articles that were 

13 chosen by the plaintiff here. Their complaint is kind of a 

14 scatter shot, asserting libel from everything that was ever 

15 said about them in the media, but in the memorandum opposing 

16 our motion to dismiss, they have given a slightly more refined 

17 version of the articles that they claim are libelous. These 

18 two articles are from that list. 

19  The first one is a July 7, 2004 article by Glen 

20 Wharchol. The headline is Miners March Back to Work After 

21 Settlement. This is Exhibit A to our motion to dismiss. Now, 

22 according to the plaintiffs in their memorandum opposing our 

23 motion, this article is libelous because it implies that the 

24 workers were demanding their jobs back, rather than merely 

25 passively accepting unilateral reinstatement offers. 
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1  So how does the privilege apply in this specific 

2 context? Well, in four different places, including in the 

3 headline, the article calls the situation involving the 

4 N.L.R.B. a settlement. A settlement. The characterization of 

5 the underlying debate between the parties, as well as the spin 

6 given to the N.L.R.B. outcome, are attributed to the debate’s 

7 participants in the article. 

8  The plaintiffs’ side of the story is told in five 

9 paragraphs. The whole article is only 12 paragraphs long. 

10 Five of the 12 tell the plaintiffs’ side of the story. It is 

11 neutral reporting. 

12  Now, the other example, the July 4th, 2004, a Morning 

13 News article by Tiffany Erickson. In this case the plaintiffs 

14 allege that the article falsely reports that the miners were 

15 fired and reinstated, and that the N.L.R.B. order could 

16 evaporate. How does the privilege apply to this article? 

17 Well, in full context, again, the article attributes the 

18 allegation of the illegal firing to one of the miners who is 

19 named. The article calls the N.L.R.B. resolution a settlement. 

20 The article restates that the co-op’s mine position is that the 

21 miners engaged in an illegal walkout. The article notes that 

22 it unsuccessfully sought further comments from the mine. 

23  Then finally the article says, again, accurately, the 

24 labor board’s decision included a back pay order, which is 

25 true, the exact details of which are being negotiated and may 
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1  be settled in court. The implication there is that there is a 

2 back pay order in the settlement and that there is more to be 

3 said on the matter 

4 .  Again, it is accurate reporting. It is neutral 

5 reporting. These articles I think are good examples of why we 

6 believe that the neutral reporting privilege recently 

7 recognized by the Utah Court of Appeals, as you know, applies 

8 here to this case. 

9  Now, the governmental proceedings privilege, if I 

10 could move on to that one. The plaintiffs’ argument here is 

11 that the privilege does not apply because the newspapers didn’t 

12 give a fair report of the N.L.R.B. proceedings. A lot of what 

13 I could say here I have already said and I am not going to say 

14 it again, but in the full context the articles are fair 

15 reports. 

16  THE COURT: You’re going now to which privilege? 

17  MR. O’BRIEN: The governmental proceedings, reports 

18 of governmental proceedings and official proceedings. I 

19 believe this is the third or fourth point in our memo. 

20  MR. HUNT: Point number five in the opening memo, 

21 Your Honor. 

22  THE COURT: You are not following your own order in 

23 your own memo, right? 

24  MR. O’BRIEN: No, I am not. 

25  Your Honor, I figure you hear so many of these 
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1 arguments that it might be fun to just move around and let you 

2 have a chance to paw through the papers and see the fine 

3 writing that we have done. 

4  THE COURT: I’m with you. Thank you. 

5  MR. O’BRIEN: We broke this work up. We wrote 

6 different parts of the memo, and we’re reporting back to you on 

7 the parts that we wrote. So we are out of order, Your Honor. 

8  THE COURT: Go ahead. 

9  MR. O’BRIEN: In this privilege, Your Honor, the 

10 underlying dispute, and the article called it a dispute, and it 

11 called it a dispute pending before a governmental agency. The 

12 resolution, the N.L.R.B, settlement, is called a settlement. 

13 That’s accurate reporting right there. The N.L.R.B. is 

14 referred to as the broker of the settlement. It is made clear 

15 that this was a situation were the N.L.R.B. got the parties 

16 together, and who knows what is said in those meetings, but 

17 they got the parties together and arranged for a settlement to 

18 occur. 

19  In several places the articles notes that C.W. 

20 Mining, one of the plaintiffs here, disclaims liability as a 

21 part of the settlement. They disclaim that they did anything 

22 wrong, in other words. Many times the articles report that 

23 another one of the plaintiffs, the union here, the 

24 International Association of United Workers, is a valid 

25 organization as determined by the N.L.R.B. That is reported. 
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1 The return to work is called a reinstatement and it is a 

2 reinstatement. I mean, let’s face it, before the N.L.R.B. 

3 settlement the workers were not working and afterwards they 

4 were. That is a reinstatement of their jobs by any commonsense 

5 understanding of that term. The articles report, again, as I 

6 mentioned before, that there is an opportunity for a back pay 

7 recovery here. 

8  Finally, the spin that is put on the settlement, 

9 because both sides have their particular take of what the 

10 settlement means, is portrayed in the articles as attributable 

11 to the parties. The miners call it a victory. It is put in 

12 those terms. 

13  So, again, looking at the governmental reports 

14 privilege, which involves many of the same issues as the 

15 neutral reports privilege, any fair reading of the articles in 

16 their context is a fair and accurate report, and that those 

17 particular statements that report what the N.L.R.B. did should 

18 be protected by that privilege. 

19  Now, my last point, Your Honor, is the issue of a 

20 libel claim and that there must be some sort of statement made 

21 of and concerning the person who is claiming an injury. Under 

22 Utah law this comes from the Seegmiller case. Under federal 

23 law there is a United States Supreme Court opinion that we have 

24 cited to you, Rosenblack v. Bear, that indicates that as a 

25 matter of constitutional law that an alleged libel must be 
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1 specifically directed at the person claiming injury. 

2  Now, the Rosenblack case, I think, is very 

3 interesting here in this case, because that situation involved 

4 a public facility and an article that essentially said that the 

5 public facility had been mismanaged. The administrator of that 

6 public facility asserted libel after the article was published. 

7 The case was pending in New Hampshire and it went up through 

8 the state court system and then up to the Supreme Court, which 

9 reversed the verdict in favor of the plaintiff on grounds that 

10 the article was talking about a collective failure of 

11 management, as opposed to an individual failure of management. 

12 In other words, the article wasn’t of and concerning the 

13 individual person who was not named in the article. 

14  Now, that situation I think is very similar to what 

15 we have here. In this case the plaintiff, the two corporate 

16 entities and the owners of the mine and the union, are the 

17 entities named in the articles. If you look through the 

18 articles, really the only times that the names of the persons 

19 who are a part of those organizations appear is to be quoted in 

20 the process of refuting the allegations made by the miners. 

21 These are not articles that are specifically directed at the 

22 individual plaintiffs who have sued here, they are directed at 

23 the corporate entities, the mine and the union. 

24  So applying both the well established principles of 

25 state law and federal law, then there is really no reasonable 
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1 argument that these statements, even if they are alleged to be 

2 libelous, are of and concerning the individual plaintiffs. 

3  Now, of course, our preference would be that you 

4 throw out all of the libel claims, but if you decide to keep 

5 any of them in place, Your Honor, we assert that the only ones 

6 that can remain in place are those that are directed at the 

7 corporate plaintiffs and not the individual plaintiffs. 

8  Your Honor, that is my say on these issues. 

9  THE COURT: Okay. 

10  MR. O’BRIEN: I will turn the time over to Mr. Hunt. 

11  Thank you. 

12  THE COURT: Maybe it would be best for me to hear the 

13 response to those three specific issues from defense counsel. 

14  Mr. Hansen. 

15  MR. HANSEN: Thank you, Your Honor, 

16  Mr. Kingston’s clients and my own filed a joint 

17 memorandum in opposition since the legal arguments are the 

18 same, and Mr. Kingston has agreed, and it is my understanding 

19 that I’m just going to present the legal arguments for both of 

20 us, with the understanding that we do represent different 

21 clients. 

22  THE COURT: All right. They say it is all neutral 

23 reportage. 

24  What is your response? 

25  MR. HANSEN: They do say that. 
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1  My first response to that is that we are here on a 

2 motion to dismiss. There has not been an answer filed. There 

3 certainly has not been any discovery conducted. There is no 

4 evidence dealing with that, and it is really a question of fact 

5 at this point. That argument is certainly premature. 

6  For all this argument about that in labor disputes 

7 there is a need for uninhibited and robust debate, that is 

8 true, but the Lynn case, the U.S. Supreme Court case, said 

9 notwithstanding that malicious libel —- there is no 

10 constitutional protection in any context. That is what we are 

11 dealing with here. 

12  Now, on this neutral reporting privilege, Mr. O’Brien 

13 didn’t look very closely at the actual elements that he has to 

14 not only allege but to prove in order to prevail on that. The 

15 present procedural posture of this case, all of the facts and 

16 all reasonable inferences have to be construed in favor of 

17 Mr. Kingston’s and my clients and against the newspapers. 

18  The privilege, even if it exists in this circuit, and 

19 that is not at all clear because there is no U.S. Supreme Court 

20 case, no Tenth Circuit case, no State of Utah case, and there 

21 is no District Court case in the Tenth Circuit that expressly 

22 recognizes that privilege. Where it is found is it has been 

23 cited from other circuits, but even if it exists, it requires 

24 the newspapers to prove four elements. Not only that, but they 

25 have to prove that under no set of facts can any of Mr. 
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1 Kingston’s and my clients possibly prevail, and they have to 

2 prove that it is first an accurate and disinterested report. 

3 Well, that is a question of fact. 

4  Against a public figure, that is the second element. 

5 The neutral reporting privilege requires that the statements be 

6 directed against a public figure. Now, they have invoked the 

7 Utah Public Interest Privilege, so we need to look at Utah case 

8 law on his subject. The Russell versus Thompson Newspaper case 

9 talks about what is a public figure for purposes of this 

10 privilege. Quote, a public figure is one who either, one, 

11 obtains special prominence in affairs of society and thus 

12 assumes a public figure voluntarily, and that does not apply to 

13 any of our clients, or, two, thrusts himself or herself to the 

14 forefront of a public controversy in order to affect the 

15 outcome of those controversies. That leg also does not apply 

16 to any of our clients. 

17  They are trying to argue that they are public figures 

18 because they, in their publications, put us out in the public 

19 eye. That is not what the public figure elements require. You 

20 can’t take a private figure, a newspaper can’t take somebody 

21 that is a private figure and publicize about them, and then say 

22 their own publication has put this private figure into a public 

23 figure. That is not the standard under Utah law. One has to 

24 voluntarily thrust themselves into the public eye to make 

25 themselves a limited purpose public figure under the Russell 
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1 standard. 

2  There are two other elements, and the one I’m going 

3 to talk about now are the defamatory statements made by a 

4 responsible, prominent organization, and I think that is a 

5 question of fact. Certainly every defendant here falls under 

6 that. But more to the point, the statement was not endorsed by 

7 the publisher. Now, whether in general, looking at all of the 

8 publications as a whole, the statement was endorsed by the 

9 publishers, that itself is a question of fact. But some of the 

10 statements clearly were not only endorsed by the publishers, 

11 but they were actually adopted by the publishers as their own 

12 statements. 

13  The Salt Lake Tribune statements, as I have just 

14 summarized, and I apologize I didn’t cite any particular 

15 articles, but they are alleged in the amended complaint. They 

16 are attached as exhibits. Some of the things that the Salt 

17 Lake Tribune specifically said, and it is not saying so—and—so 

18 said this or not quoting somebody else, but it is something 

19 that they actually adopted as their own statement. C.W. Mining 

20 Company has locked its workers out of their jobs. The Salt 

21 Lake Tribune said on its own that the mine workers did not 

22 exercise their right to form a union, which is just flat not 

23 true, they formed my client, but that the mine had tried to 

24 prevent its workers from organizing a union. The Tribune 

25 published its own statement that the mine fired and locked out 
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1 workers for union organizing activity, which was a total 

2 fabrication. The Salt Lake Tribune in its own statement said 

3 the N.L.R.B. has held the miners were entitled to a 

4 reinstatement and ordered C.W. Mining Company to reinstate 

5 those miners and ordered that the mine would have to pay them 

6 back pay. They also inferred that the management had threatened 

7 to turn workers over to immigration authorities. 

8  THE COURT: Is it fair to say your response to the 

9 neutral reportage privilege is, first, that they lacked the 

10 requisite public figure element and, secondly, it may not be 

11 recognized in the Tenth Circuit at all, even if it is in Utah? 

12 And, thirdly, that many of the statements are not merely 

13 reporting on what other people have said, but the newspapers’ 

14 own statements about the issues? 

15  MR. HANSEN: Yes. 

16  It leaves a question of fact on the elements, and 

17 also there is a question of fact as to whether the reporting 

18 was accurate and disinterested. There is no evidence before 

19 the Court so that the Court could make a ruling as a matter of 

20 law that the reporting was accurate and disinterested. 

21  I can go through a string of other statements 

22 published by The Deseret News. The Militant’s statements are 

23 just a piece of work, Your Honor. They go far beyond anything 

24 The Tribune or The Deseret News published. 

25  THE COURT: Have you or Mr. Kingston or anyone taken 
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1 the time to count how many specific things they have said about 

2 your plaintiffs that you allege to be defamatory? 

3  MR. HANSEN: Well, we have laid out the statements, 

4 Your Honor, in our -- 

5  THE COURT: Right. 

6  MR. HANSEN: I have not sat down and counted, one, 

7 two, three, four. 

8  THE COURT: Would you say they are in the hundreds, 

9 thousands or dozens? 

10  MR. HANSEN: As to all of the defendants, not in the 

11 hundreds. As to The Tribune itself, standing alone, not in the 

12 hundreds, and also as to The Deseret News standing alone. 

13 Probably in the hundreds as to The Militant. 

14  THE COURT: We have to get, sooner or later, no 

15 matter what happens with these motions -- well, maybe depending 

16 on what happens with the motions, because that could get rid of 

17 everything —- this case is so amorphous at present that it is 

18 hard to read it and understand exactly what the complaint is. 

19  Give me one example of a specific defamation by 

20 either The Tribune or The Deseret News. 

21  MR. HANSEN: My client has stated that the management 

22 and -- 

23  THE COURT: Give me the quote and show me. 

24  MR. HANSEN: I have paraphrased them in my outline 

25 here, and I can pull out the amended complaint where it is 
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1 quoted exactly. 

2  THE COURT: Humor me. Tell me exactly what you say 

3 they said that was defamatory. This is following up on your 

4 statement that often the newspaper isn’t attributing something 

5 to a miner or someone else who is making an allegation against 

6 your clients, and that the newspaper itself is saying something 

7 that is libelous. 

8  MR. HANSEN: In the amended complaint, Your Honor, 

9 and I have drafted the amended complaint so it distinguishes 

10 between things that the newspapers adopted as their own 

11 statements and things that they quoted others as saying. 

12  THE COURT: Well, I beg to disagree. Sometimes you 

13 may do that. In your very first statement, defamations 

14 published by the Salt Lake Tribune on page 36, and the very 

15 first one -- 

16  MR. HANSEN: Yes. 

17  THE COURT: Tensions Mount in Dispute at Utah Mine. 

18 That is the headline. Then you say in small I, union leaders, 

19 and you have that in quotes, and I assume that is a quotation 

20 from the newspaper itself. Then you say, union leaders said 

21 labor tensions between the operators of C.W.M. and their 

22 workforce resulted in a lockout of 75 workers. 

23  MR. HANSEN: Yes. 

24  THE COURT: I don’t know what is quoted and what 

25 isn’t. 
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1   MR. HANSEN: Well, let me explain. 

2   In a quote from the newspaper, the newspaper there is 

3 saying -- 

4   THE COURT: That is your first one. 

5   MR. HANSEN: The allegations about publications in 

6 The Tribune are all in paragraph -- 

7   THE COURT: Just tell me with that one, what is 

8 defamatory about that? 

9   MR. HANSEN: Subparagraph A is stating that The 

10 Tribune is only quoting from others, and it is not statements 

11 that they expressly adopted as their own. I think it is a 

12 question of fact that the jury gets to decide -- 

13   THE COURT: Right. But you -- 

14   MR. HANSEN: -- whether those statements are endorsed 

15 by The Tribune rather than just -- 

16   THE COURT: I know that, but with all due respect, 

17 that is not what I’m asking you. 

18   MR. HANSEN: Yes. 

19   THE COURT: Pretend I’m a juror. Tell me why that is 

20 defamatory. 

21   MR. HANSEN: The first part? 

22   THE COURT: Any part. Union leaders said -- 

23   MR. HANSEN: —- labor tensions between the operators 

24 of the C.W. Mining Company and the work force resulted in a 

25 lockout of 75 workers. That is not true. If it was true it 
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1 would be attributing that the C.W. Mining Company is in 

2 violation of the National Labor Relations Act. 

3  THE COURT: Well, what exactly does the article say? 

4 Is it quoting union leaders? 

5  MR. HANSEN: Yes. 

6  If I may, each of the articles is identified by 

7 lettered subparagraph numbers. A is one news article, B is 

8 another article, and C is another article. If there is a quote 

9 that precedes a small Roman numeral one, that is the statement 

10 by the newspaper itself rather than a quote. 

11  THE COURT: I am just back on A-1. 

12  MR. HANSEN: Yes. 

13  THE COURT: Here you are saying that certain union 

14 leaders said these things. 

15  MR. HANSEN: Yes. 

16  THE COURT: The newspaper is just reporting that, 

17 correct? 

18  MR. HANSEN: That is correct. 

19  THE COURT: Someone else said it. 

20  MR. HANSEN: That is correct. 

21  THE COURT: And you think you can support a 

22 defamation case against the newspaper for reporting what 

23 someone else said? 

24  MR. HANSEN: Well, not in all cases. 

25  THE COURT: But in that case? 
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1  MR. HANSEN: We have laid the publications out, and 

2 the mere fact that they were published by the Salt Lake Tribune 

3 without more standing alone does not mean that we are making a 

4 claim against The Tribune based on that. But that is where the 

5 defamatory statements are located and -- 

6  THE COURT: Can I draw a line through that one then? 

7  MR. HANSEN: Pardon? 

8  THE COURT: Can I draw a line through A-1 and take it 

9 out of this lawsuit? 

10  MR. HANSEN: Well, if you can determine, based on the 

11 record before you now, that as a matter of law -- 

12  THE COURT: No. I am not -- 

13  MR. HANSEN: -- it is not accurate and as a 

14 disinterested -- 

15  THE COURT: Mr. Hansen, I am not meaning to determine 

16 anything. I am trying to determine as a matter of law, and I 

17 am not ruling against you, I am trying to ask you in as 

18 courteous a way as I can what you have to support your claim 

19 that that very first item of yours contains a defamation by The 

20 Tribune against you. 

21  You seem to have told me in your response that it 

22 does not in all cases. So I asked based on your own 

23 representations then let’s get rid of that one. But if you 

24 still think it is defamatory, let’s go all the way back to my 

25 question and you tell me why. Why is it an act of defamation 
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1 or libel by the newspaper to be quoting these union leaders? 

2  MR. HANSEN: Well, the legal argument we have been 

3 talking about right now, Your Honor, is the neutral reporting 

4 privilege. 

5  THE COURT: No, I am far beyond that. Tell me why it 

6 is a defamatory statement by The Tribune. Forget about the 

7 neutral reporting privilege and the governmental reporting 

8 privilege. Just tell me why that one is an act of libel when 

9 they are quoting union leaders. 

10  MR. HANSEN: That is one question, is it an accurate 

11 quote? Did the union leaders -— 

12  THE COURT: That could be a question. Do you have 

13 any information, and pursuant to Rule 11 you need to have some 

14 basis for alleging that that is an illegal act, a wrongful act, 

15 a tortious act. It is not enough to tell me, well, that is the 

16 question. Do you have any facts that support that it is not an 

17 accurate report of what the union leaders said? 

18  MR. HANSEN: No. 

19  THE COURT: Well, then let’s take it out of this 

20 lawsuit. Let’s get this to something manageable. 

21  MR. HANSEN: The question is not whether we take it 

22 out of the lawsuit entirely, the question is whether it states 

23 a claim against the Salt Lake Tribune, which is another 

24 question. 

25  THE COURT: That is my question. How can it when you 
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1 cannot stand there and tell me why it is supported by a basis 

2 that satisfies Rule 11. When you charge The Tribune with 

3 committing a defamatory act in quoting union leaders, you have 

4 to have some basis for making that charge. You have to have 

5 some facts that lead you to believe that The Tribune 

6 maliciously or at least wrongfully quoted these union leaders. 

7  What do you have? 

8  MR. HANSEN: Again, I think we are looking at the way 

9 this pleading has been drafted. 

10  THE COURT: We are not looking at anything. I’m 

11 asking you for the Rule 11 basis, your factual basis for 

12 alleging that that is a defamation on the part of The Tribune. 

13  MR. HANSEN: The clear factual basis is a claim 

14 against the union leaders who, if this quote is true --  

15  THE COURT: This is not an allegation that the union 

16 leaders defamed you, this is an allegation that the Salt Lake 

17 Tribune defamed you. 

18  MR. HANSEN: No. 

19  I think that Your Honor is a little bit confused, and 

20 that is why I keep going back to trying to describe the way the 

21 complaint is drafted, so I can clear up what seems to be 

22 confusion in your mind. 

23  THE COURT: Maybe I am confused. You’re saying this 

24 is not an allegation against the Salt Lake Tribune? 

25  MR. HANSEN: It is not necessarily the allegation 
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1 that -- 

2  THE COURT: Either it is or it isn’t. 

3  MR. HANSEN: It is an allegation against the union 

4 leaders who, if the statement is true and if the quote is an 

5 accurate quote, if the union leaders actually said that, that 

6 is a defamation against -- 

7  THE COURT: But it is only against the union leaders? 

8  MR. HANSEN: That is correct. 

9  THE COURT: But not against The Tribune? 

10  MR. HANSEN: You get into a lot of legal issues here, 

11 Your Honor, and —- 

12  THE COURT: This is not a legal issue, sir, begging 

13 your pardon, it is a factual question. 

14  Do you have any facts to support any allegation at 

15 present that that statement is a defamation printed by The 

16 Tribune and for which The Tribune is liable? 

17  MR. HANSEN: The only evidence that we have on this 

18 point, is the fact of the publication itself and the contents 

19 of the publication. 

20  THE COURT: But to charge someone with libel is a 

21 pretty serious charge. You think the union leaders defamed you 

22 by making those statements? 

23  MR. HANSEN: That is correct. 

24  THE COURT: But you don’t yet know if The Tribune is 

25 guilty of libel. If they are liable for libel. 
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1  MR. HANSEN: That is correct. 

2  THE COURT: Well, then you certainly don’t want to be 

3 making a complaint against The Tribune without having enough of 

4 a basis to satisfy Rule 11 or you’re violating your obligation 

5 as an attorney. 

6  MR. HANSEN: That is why I am trying to get back to 

7 explaining the organization of the complaint. 

8  THE COURT: Okay. 

9  MR. HANSEN: An article is identified by an 

10 alphabetic subparagraph. So subparagraph A is one article, 

11 subparagraph B is another article. Statements that were 

12 attributed to other individuals are identified by smaller Roman 

13 numerals under each alphabetic subparagraph. If there is a 

14 statement in the numeric subparagraph that precedes a Roman 

15 numeral, that is a statement that is made by the newspaper 

16 itself. 

17  For example, on page 38 -- 

18  THE COURT: Before you go to the examples, so on 

19 paragraph 83 on page 36 of your amended complaint, subsection 

20 A—I, the amended complaint is only stating a claim against the 

21 union leaders and not the newspaper? 

22  MR. HANSEN: That is correct. 

23  THE COURT: Correct? 

24  MR. HANSEN: Yes. 

25  THE COURT: Well, earlier you said not necessarily. 
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1 So it seems like at least we are understanding each other on 

2 that point, that that is not a claim against the Salt Lake 

3 Tribune. 

4  MR. HANSEN: Not factually at this point. 

5  THE COURT: Okay. Beautiful. 

6  Did you gentlemen understand it that way? 

7  MR. O’BRIEN: No. 

8  THE COURT: I think your complaint is confusing to 

9 us. By its very nature that would appear to be a claim against 

10 The Tribune to me, until you just explained it. 

11  MR. HANSEN: Organizationally that seemed to be the 

12 easiest way to outline the allegations. 

13  THE COURT: The easiest way to fire this shotgun. 

14  MR. HANSEN: Correct. Again, on page 36, small Roman 

15 number -- 

16  THE COURT: Where are you? 

17  MR. HANSEN: Bottom of page 36. 

18  THE COURT: Okay. 

19  MR. HANSEN: Obviously that is a defamation by Jesus 

20 Salazar. 

21  THE COURT: Jesus Salazar is one of the union 

22 leaders? 

23  MR. HANSEN: Well, he is one of the former mine 

24 workers that falsely claimed to have been fired. 

25  THE COURT: I only used the word union leaders 
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1 because in sub I when you have union leaders, and then you say 

2 on information and belief, that means agents who are believed 

3 to include, and you have Salazar. 

4  MR. HANSEN: In addition to the actual officers of 

5 the N.W.A. there are three or four former employees of C.W. 

6 Mining Company who, it is clear to us, were the ring leaders in 

7 an effort to get everyone else to walk out. Jesus Salazar was 

8 one of them. 

9  THE COURT: Whoever came up with this system? I 

10 don’t like it. The two I’s or the two ones, and it is not your 

11 system, I mean the Roman numerals. 

12  MR. HANSEN: It is not my -— 

13  THE COURT: No, I am taking on the entire system of 

14 Roman numerals. 

15  MR. O'BRIEN: We have not raised that issue, by the 

16 way. 

17  THE COURT: The two small I’s, is that a claim 

18 against the Salt Lake Tribune of defamation or just against 

19 Jesus Salazar? 

20  MR. HANSEN: It is against Jesus Salazar. 

21  THE COURT: Not against The Tribune. 

22  MR. HANSEN: Not against The Tribune. 

23  MR. O’BRIEN: I hate to interrupt counsel, and I 

24 apologize for doing so, but if Your Honor looks at paragraph 

25 83, this is why I am confused. This is under the heading 
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1 defamation against the Salt lake Tribune. It says the same 

2 exact thing, union leaders made this allegation. So when you 

3 look at us and ask are we confused? Yes, I am confused because 

4 what he just told you is not a claim against The Tribune, but 

5 in paragraph 83 in the complaint it is asserted as a claim 

6 against The Tribune. 

7  THE COURT: Well, he may want to tell us now that 

8 when he said the following defamatory statements were published 

9 in the Salt Lake Tribune, where it is focusing only on 

10 statements made by certain individuals who are quoted as having 

11 made them in the newspaper, the claim is only against the 

12 individuals and not against The Tribune, the claim of 

13 defamation, correct? 

14  MR. HANSEN: Yes. 

15  I would agree with the general proposition that a 

16 newspaper does not become libel for defamation simply by fairly 

17 and truthfully reporting the news. 

18  THE COURT: I don’t think they understood it that way 

19 and, quite frankly, I was confused. That is why I wanted to 

20 bring this up with you. I wondered if you were bringing all of 

21 these defamation claims against the newspapers when they 

22 appeared to be clear on their face to be quoting someone else. 

23  MR. HANSEN: No. That is one reason I tried to draft 

24 this thing —- obviously it has resulted in confusion, so I’m 

25 just trying to clarify that right now. 
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1  THE COURT: That may well whittle the number of 

2 alleged defamations by the newspapers to be a more workable 

3 number. 

4  MR. HANSEN: For example, for further clarification, 

5 if you look on page 38 —- 

6  THE COURT: 38? 

7  MR. HANSEN: 38. These are defamations published by 

8 the Salt Lake Tribune. 

9  THE COURT: 38. 

10  MR. HANSEN: Simply the fact that they published them 

11 does not make them libel. We have to look at what was 

12 contained in the article. 

13  THE COURT: You might need to do some straightening 

14 out of your complaint in that regard. 

15  MR. HANSEN: I’m just trying to clarify the 

16 organization here. Paragraph F, if you look at that, does not 

17 have any small Roman numerals. The entirety of paragraph F are 

18 statements that were made by The Tribune and its reporters, not 

19 attributing a quote to anybody. 

20  THE COURT: Hold on. Who is Guidos? 

21  MR. HANSEN: He is a reporter from The Tribune. He 

22 is not one of the union people and he is not one of the 

23 workers, he is a Tribune reporter. 

24  THE COURT: When you say Guidos said, it is what 

25 Guidos reported? 
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1  MR. HANSEN: Yes. In this case he is not saying that 

2 somebody else is making this claim. 

3  THE COURT: So in paragraph F that would be an 

4 example of one where you are making a claim against The 

5 Tribune? 

6  MR. HANSEN: Yes. 

7  Paragraph G is a further clarification —- 

8  THE COURT: Could I go back to F again? 

9  MR. HANSEN: Yes. 

10  THE COURT: Niederauer, is that another reporter? 

11  MR. HANSEN: Niederauer is a Catholic bishop. 

12  THE COURT: But not working for The Tribune? 

13  MR. HANSEN: That is correct. That last sentence 

14 should be a Roman numeral. 

15  THE COURT: So you veered off your own system. 

16  MR. HANSEN: I have a lot of pages in here, Your 

17 Honor, and it is not unforeseeable that you could overlook 

18 something here or there. 

19  The article reporting what Mr. Niederauer said, we 

20 don’t hold The Tribune liable for defamation for reporting what 

21 Niederauer said. 

22  THE COURT: Okay. With all due respect, I don’t 

23 think they knew that coming in here today and I certainly 

24 didn’t. 

25  MR. HANSEN: Well, I apologize. 
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1  Again, on that same page, 38, part G, the first three 

2 lines are statements that reporters for The Tribune said 

3 without quoting or attributing it to anyone. These are 

4 statements made by The Tribune, and the newspaper itself said 

5 that the workers were fired, not claiming that the workers 

6 claimed they were fired, but that The Tribune is saying that 

7 affirmatively as its own statement. 

8  THE COURT: Just to focus in on one of those, you 

9 allege that Estrada, and that had to be someone involved with 

10 the dispute -— 

11  MR. HANSEN: Yes. 

12  THE COURT: Quote, rallied the others last year after 

13 he was fired for union organizing activity. 

14  MR. HANSEN: Yes. 

15  THE COURT: You claim that that is false? 

16  MR. HANSEN: That is correct. 

17  THE COURT: Which part of it, by the way? Not that 

18 you know everything about every sentence today, but is it false 

19 that he rallied the others, or is it false that he was fired? 

20  MR. HANSEN: He was not fired for union organizing 

21 activity. 

22  THE COURT: Okay. 

23  MR. HANSEN: Factually, Bill Estrada was terminated 

24 for violating mine regulations, or for insubordination for 

25 failing to do his job. He was fired for cause. 
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1  THE COURT: So you’re taking issue with the statement 

2 that he was fired for union organizing? 

3  MR. HANSEN: Yes. If he was fired for union 

4 organizing we would be in violation of the National Labor 

5 Relations Act. 

6  THE COURT: Now, let me -- 

7  MR. HANSEN: If he was fired for legitimate reasons, 

8 then that would be defamatory. 

9  THE COURT: So that I can get a better understanding 

10 of how you organized and framed this complaint, and I know your 

11 distinction between a motion to dismiss and a motion for 

12 summary judgment, but if The Tribune in making that statement, 

13 and if the reporter in putting that quote into the article, and 

14 I don’t have it in context and we’ll just take these words and 

15 look at them now, but if Estrada had told the reporter in 

16 question, and I don’t know who did it, Wharchol and Guidos, if 

17 they had been told by Estrada that he was fired for union 

18 organizing activities, would in your view that still be a 

19 libelous statement by The Tribune? 

20  MR. HANSEN: If the news article had reported that —- 

21  THE COURT: No, it does not report that. If they 

22 leave that out but that was the basis upon which they made the 

23 statement, do you think that means that The Tribune is liable 

24 or libelous? 

25  MR. HANSEN: Yes. 
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1  If I understand your question, the question is if The 

2 Tribune published a statement saying that Estrada was fired for 

3 union organization activity -- 

4  THE COURT: Yes. 

5  MR. HANSEN: -- then that statement would be 

6 defamatory. If the newspaper article said that Mr. Estrada 

7 claims he was fired, that would be attributing the statement to 

8 him and not defamatory. 

9  THE COURT: But even if you find out in your 

10 discovery that The Tribune was leaving out the statement that 

11 Estrada claims he was fired for union organizing activity, the 

12 fact that those words were not in there would make quite a 

13 difference. 

14  MR. HANSEN: I think it is a critical distinction in 

15 newspaper reporting. There is a big difference between a 

16 newspaper attributing a comment to somebody else and a 

17 newspaper adopting a statement as its own statement. 

18  THE COURT: These individuals who are reported to 

19 have made defamatory statements, you think that this amended 

20 complaint is sufficient to put them on notice that you’re suing 

21 them for those statements? 

22  MR. HANSEN: Yes. 

23  THE COURT: Okay. 

24  MR. HANSEN: If you look at their motion to dismiss, 

25 I think it is clear that they understand that. 
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1  THE COURT: Well, and I don’t want to dwell on this 

2 too much longer, but go to that same page, 38, G, and then 

3 you’re down into sub I, and I’m just trying to understand your 

4 process. It says the miners, quote, said I.A.U.W.U. is a 

5 yellow dog or company run union. 

6  MR. HANSEN: Yes. 

7  THE COURT: Who is being charged with what there? 

8  MR. HANSEN: Well, it would be the miners who we have 

9 identified as the defendants here. The newspaper only 

10 attributed the quote to certain unidentified miners. We are 

11 certain the people who said it has to be among the defendants 

12 here. We need to conduct discovery to determine that, who it 

13 was that told them that. 

14  THE COURT: But you don’t mean by that double I under 

15 G to be making a claim against The Tribune? 

16  MR. HANSEN: No. 

17  THE COURT: Okay. 

18  MR. HANSEN: That claim is against probably Bill 

19 Estrada and Jesus Salazar and Allison Kennedy and possibly one 

20 or two others. 

21  THE COURT: Okay. 

22  MR. HANSEN: From reading the article, Mr. Wharchol 

23 and others, whose names appear on the byline of the article, 

24 obviously they had been talking to at least Mr. Estrada and 

25 Allison Kennedy when they wrote the article, so I think the 
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1 quote to the miners would have to be to those two individuals. 

2  THE COURT: Now, what do you have to say in response 

3 to the official governmental proceeding argument of Mr. 

4 O’Brien? 

5  MR. HANSEN: Well, the simple point is that the 

6 governmental proceedings privilege only applies if the 

7 defendants made a fair and true report of the governmental 

8 proceedings. 

9  THE COURT: Made a true and -- 

10  MR. HANSEN: True and fair report of the governmental 

11 proceedings. The difficulty is that they didn’t make a true 

12 and fair report of the governmental proceedings. 

13  THE COURT: But you agree that this qualifies as a 

14 governmental proceeding? 

15  MR. HANSEN: Pardon? 

16  THE COURT: Do you agree that this dispute qualifies 

17 as a governmental proceeding? 

18  MR. HANSEN: There were some charges filed by the 

19 National Labor Relations Board. Those, and only those, I would 

20 think are matters to which the governmental proceedings 

21 privilege applies. General statements to the effect that 

22 workers were fired for one reason or another or working 

23 conditions of the mine, those kinds of statements are not 

24 within the governmental proceedings situation. What went on 

25 before the N.L.R.B. is what we have to look at to determine if 
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1 the privilege applies. 

2  There were charges that were filed and the only order 

3 that ever came out of those charges was an order from the 

4 N.L.R.B. that dismissed the unfair labor practices charge. 

5 That is the only thing that the N.L.R.B. ever -— 

6  THE COURT: To jump ahead, your main response or 

7 opposition to Mr. O’Brien’s argument, is you don’t believe that 

8 this was a fair and true report of the proceedings? 

9  MR. HANSEN: It is not at all true. 

10  THE COURT: Okay. 

11  MR. HANSEN: All three of the newspaper defendants 

12 here adopted as their own statement, not attributed to anybody 

13 else, that the N.L.R.B. found that C.W. Mining Company has 

14 committed violations of the National Labor Relations Act in 

15 firing these employees illegally, or that they had ordered 

16 C.W. Mining Company to pay back those individuals. The 

17 N.L.R.B. didn’t order any of those things. The N.L.R.B. has 

18 never found that the C.W. Mining Company even fired those 

19 workers either legally or illegally. 

20  The N.L.R.B. did not order C.W. Mining Company to 

21 reinstate the workers. The N.L.R.B. did not order C.W. Mining 

22 Company to pay any worker any back pay. The only order that 

23 came out of the N.L.R.B. was one dismissing the unfair labor 

24 practices charge. They are looking back not on an order, but 

25 at a settlement agreement, and the settlement agreement itself 
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1 expressly said that there is no finding of an unfair labor 

2 practices charge here. 

3  The entire reporting, as far as reporting orders from 

4 the N.L.R.B., is a total fabrication. It is totally false. 

5  THE COURT: Tell me your response to his argument 

6 about what they claim is a failing, in that you do not make it 

7 specific enough to a person actually defamed. 

8  MR. HANSEN: Well, here we are applying state law, 

9 and we have to look at what Utah law says. I have cited the 

10 Utah cases, and the Utah cases say that when something is 

11 published about a group and in a collective capacity assumes a 

12 risk of being libelous as to any member of that group, a 

13 plaintiff that is a member of a group that is defamed has an 

14 action if he can satisfy a jury, in other words it is a 

15 question of fact, that the words referring to the group refer 

16 to themselves. 

17  THE COURT: So you would admit that there would need 

18 to be enough facts from which a reasonable juror could so 

19 conclude, that a plaintiff had met that test, the statement 

20 about a group, that if a reasonable person listening to it 

21 could conclude that it was directed to a specific person. 

22  MR. HANSEN: We have quoted from the Restatement of 

23 Torts on it, but if the group is small enough the Restatement 

24 says that every member of the group has a cause of action if 

25 the group was defamed. It is at least a question of fact 
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1 whether this group is small enough, if it is not small enough 

2 as a matter of law. Certainly when you are talking about the 

3 I.A.U.W.U., and its local officers is a group of three 

4 individuals, and if you say the local officers did this or 

5 that, then the three officers have a cause of action. 

6  In The Tribune’s reply memorandum they make an 

7 argument that defamatory comments about an organization are not 

8 defamatory to its officers and the general population, and they 

9 go ahead and quote from Prosser & Keeton on torts. This is on 

10 page 19 of their reply memo. I had not had time to research it 

11 in depth, but their own authority says the officers are defamed 

12 by words directed at an organization if, quote, the words are 

13 such in light of the connection between them as to defame them 

14 both. That is their own authority. 

15  On the procedural posture of this case, construing 

16 the facts and all reasonable inferences in favor of our 

17 clients, I think the Court has to say that it is possible that 

18 we can prove a set of facts that would show references to 

19 I.A.U.W.U. —- that there is such a connection between the 

20 I.A.U.W.U. and its officers -- that it is a question of fact at 

21 this point and the facts need to be construed in our favor for 

22 purposes of this motion. 

23  THE COURT: Thank you very much, Mr. Hansen. 

24  Let’s go to Mr. Hunt. Is he going to go next? 

25  MR. O’BRIEN: Yes. 
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1  MR. HUNT: Thank you, Your Honor. 

2  I think we have short—circuited some of the argument 

3 here so I am going to try to truncate it. But I would like to 

4 follow up on the clarification that counsel has made regarding 

5 the alleged defamations against The Deseret News. I would like 

6 to direct the Court’s attention to page 41 of the amended 

7 complaint. 

8  On that page, which is part of count two of the 

9 complaint which is for defamation, it says defamations 

10 published by The Deseret Morning News in paragraph 85, and the 

11 following supports that defamatory statements were published by 

12 The Deseret Morning News. Then it cites an article, an 

13 October 30, 2003 article entitled, Coal Miners Picketed Owners 

14 of Mine. If I understand the clarification that counsel has 

15 given, then all of the statements in paragraph 85, at least in 

16 paragraph 85 sub A, which are all attributed to either workers 

17 or specific individuals, are not statements that the plaintiffs 

18 are claiming are defamatory and were published by The Deseret 

19 News in which they are asserting claims of defamation against 

20 The Deseret Morning News. 

21  THE COURT: That is as I understand it. 

22  MR. HANSEN: If I understand Mr. Hunt’s comment, I 

23 think the answer is yes, that is true. Unless an alphabetic 

24 subparagraph contains quotes that are not in a small numeral 

25 subparagraph, that article does not make a claim against the 
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1 newspaper itself, only against the people who made the 

2 statement. 

3  MR. HUNT: Okay. 

4  In paragraph 85, sub b, just so I understand, there 

5 again is a December 3rd, 2003 article which actually is a quote 

6 from Mr. Nickle, who I believe is with a social justice 

7 advocacy group, Jobs For Justice. That is attributed to him 

8 there. 

9  You are not asserting a defamation claim against the 

10 Morning Newspaper from that statement? 

11  MR. HANSEN: That is correct. 

12  Let me clarify. If an article is only attributing a 

13 quote to somebody else, then we are not making a claim against 

14 the newspaper. 

15  THE COURT: Well, that is like Niederauer then. 

16  MR. HUNT: That one just did not appear in a little 

17 Roman numeral, and that is why I wanted that clarification. 

18  MR. HANSEN: There was only the one individual quoted 

19 there. 

20  MR. HUNT: I would just point out to the Court, that 

21 if go through these allegations, and there are a lot of them, 

22 that are statements that are attributed to various individuals 

23 and participants in this labor dispute. And the reason we 

24 thought they were asserted as defamation claims against The 

25 Deseret News is because they were under the caption of 
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1 defamation in the amended complaint. 

2  THE COURT: I think it is clear that that has been 

3 somewhat ambiguous. 

4  MR. HUNT: I would just draw by analogy the 

5 clarification that it looks like we have eliminated a 

6 substantial number of statements in the case. 

7  THE COURT: Right. 

8  MR. HUNT: Very quickly, Your Honor, I would like to 

9 address three additional legal defects in the claims, which I 

10 think apply regardless of whether the statements are attributed 

11 to individuals or whether the Morning News is stating the 

12 statements itself, or whether columnists or editorial writers 

13 for the News or The Tribune are making these statements. These 

14 three additional defects are the fact that several of these 

15 statements that are alleged to be defamatory are protected by 

16 the Utah Public Interest Privilege. That is Roman numeral 

17 number two of our argument. 

18  The second is that several of the statements in the 

19 context of this labor dispute, and which Mr. O’Brien has 

20 emphasized and which I think is critical to viewing these 

21 claims, in the context of this dispute these statements are 

22 simply not capable of defamatory meaning as a matter of law. 

23 Utah law is crystal clear on that, and that that is a question 

24 for the Court, that the Court must determine as a threshold 

25 legal determination that the Court should make and has to make 
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1 on the basis of the pleadings. That was Roman numeral number 

2 three, by the way, of our argument. 

3  Third, Your Honor, is that opinions are not 

4 actionable, under Utah common law and under federal and state 

5 constitutional law. To have a defamation you have to have a 

6 statement of fact, not an expression or an opinion. Many of 

7 these statements, particularly now that we have narrowed them 

8 down, are expressions of opinion, Your Honor, and those are 

9 entitled to constitutional protection and they are not 

10 actionable. 

11  On the public interest privilege, it is a statutory 

12 privilege, Your Honor, and we have laid out the test. 

13 Essentially the courts have determined that in Utah that if the 

14 publication of the matter complained of is for the public 

15 benefit, you get a qualified privilege. Even if it is false, 

16 even if the statement is false, it is not actionable unless the 

17 plaintiff can plead facts. At this stage the burden is on the 

18 plaintiff to plead facts, not conclusory allegations, to plead 

19 facts supporting an inference of common law malice, actual 

20 malice, or that the statements were excessively published. 

21  Now, on the first element, were these statements 

22 published for the public benefit? Utah courts have put a 

23 judicial gloss on interpreting what that means. What does that 

24 mean to publish statements for the public benefit? The 

25 Seegmiller case defines that term as including publications 
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1 that concern the public health and safety and the functioning 

2 of governmental bodies. We have got both of those at issue in 

3 this case, Your Honor. 

4  The dispute regarding the co-op mine involves 

5 allegations and issues concerning health and safety conditions 

6 at the mine, alleged exploitation and abuse of mine workers, 

7 allegations of use of child labor, allegedly unlawful working 

8 conditions and labor practices, accusations of human rights 

9 violations, a large scale labor action by the miners, and 

10 multiple proceedings before the N.L.R.B. Those issues are both 

11 issues of public health and safety and issues concerning the 

12 functioning of governmental bodies. 

13  Close to 100 workers initiated this labor action. 

14 You’ll see that it is called different things. The miners call 

15 it a lockout, an illegal lockout. The mine management and 

16 owners called it an illegal strike. It is sometimes referred 

17 to in editorials and articles published by our clients as a 

18 walkout, a lockout. However you characterize it, it is clear 

19 that a lot of miners stopped working at the mine. The reason 

20 that they did, they said, was because they were trying to 

21 organize a union and they were complaining about the safety and 

22 the working conditions. 

23  Now, the job of the news media was to cover this and 

24 they did that. They provided information to the public about 

25 what the mine officials were saying about the labor action and 
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1 the working conditions at the mine and what the mine workers 

2 were saying about it. That is exactly the type of reporting 

3 and publication that the public interest privilege was designed 

4 to protect. 

5  So clearly these statements come within the ambit of 

6 the privilege and the question becomes, well, have the 

7 plaintiffs at this stage, which is a light stage for them, and 

8 they merely have to plead facts that establish a cause of 

9 action, and have they pled facts to establish common law 

10 malice? That is the first one. That is ill will or spite. 

11 Have they pled facts that show that The Tribune and The Deseret 

12 Morning News for some reason harbored ill will and spite 

13 towards the plaintiffs, and that is why they published these 

14 statements? The amended complaint is devoid of any allegations 

15 of common law malice. The only allegation is a conclusory 

16 assertion that, quote, the defendants’ statements as described 

17 above are made with malice. That is not fact. That is not a 

18 specific factual assertion, Your Honor. That is a conclusory 

19 allegation, and that does not cut it at the pleading stage. 

20  Excessive publication, that is not an issue here. 

21 There is no serious allegation that the News or The Tribune 

22 published this to persons that were not legally entitled to 

23 receive the information. The people that received the 

24 information were subscribers and readers of the Morning News 

25 and The Tribune. It was also published on the web sites of the 
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1 newspapers, and it is clear that internet publication by itself 

2 does not constitute an excessive publication. We have cited to 

3 the Court the cases that establish that. Internet publication 

4 constitutes a single publication for defamation purposes. 

5  If you think about it, if the rule were otherwise 

6 there would be no privilege. If that was excessive 

7 publication, putting it out on the internet, every single 

8 newspaper in the United States at least daily publishes their 

9 paper on a web site. People have to reach out for that 

10 content. They have to search out and grab that content. 

11  So we are left with the actual malice exception. 

12 Have these plaintiffs pleaded facts establishing actual malice 

13 or an inference of actual malice? The answer is, no, they have 

14 not. Actual malice are facts establishing that our clients, 

15 the Morning News and The Tribune, published these statements 

16 with known falsities. They knew they were false when they 

17 published them, or they published them with reckless disregard 

18 for the truth. That means that subjectively our clients 

19 entertained serious doubts about the truth of whether these 

20 statements were true or false. There is absolutely no fact 

21 establishing or pleading or from which a reasonable fact finder 

22 of the Court could infer actual malice in this case. 

23  Again, it is just a conclusory allegation made at 

24 paragraph 131 of their amended complaint that the statements 

25 were published with actual malice. There are no facts 
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1 supporting that legal conclusion. 

2  So to sum up, the statements fall within the public 

3 interest privilege because they were statements published for 

4 the public benefit. Qualified privilege. They have asserted 

5 no facts in their complaint to overcome the privilege. 

6  Second, Your Honor, defamatory meaning. This goes to 

7 whether the statements are attributed or not. A critical 

8 element of a defamation claim is whether the statement is 

9 capable of sustaining a defamatory meaning. In other words, 

10 would reasonable members in the audience for which these 

11 publications were intended, would they view the material as 

12 damaging the reputation of the plaintiffs? 

13  It is important to point out that you don’t have a 

14 defamation claim, and you don’t have defamatory meaning every 

15 time something is published that is false and embarrassing to 

16 you, or that is false and that you disagree with and you think 

17 is wrong headed or unfair. We depend on the marketplace of 

18 ideas and the ability of the plaintiff to get their story out 

19 and correct that kind of speech. 

20  It needs to be more than that and, particularly, as 

21 Mr. O’Brien pointed out, in the context of a heated labor 

22 dispute, where the public is going to look at the statements 

23 with a little bit of a jaundice view. I mean, people 

24 understand, reasonable people, when they are reading about 

25 allegations in a labor dispute, that there is going to be a lot 
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1 of invective and a lot of contention and a lot of statements 

2 thrown around. 

3  The court in the West case, the Utah Supreme Court 

4 gave guidance on this subject, and said you need to consider 

5 both the specific context in which the statement is made and 

6 the broader context. The court in that case said, statements 

7 and comments such as course, vile, obscene, abusive, scalawag, 

8 calling someone a scalawag, is not actionable. If it is 

9 political and invective and if it is exaggerated commentary and 

10 rhetorical, hyperbole, all of which we have in the statements 

11 at issue here, it is not actionable. 

12  Now, I have cited the Court to the Mast versus 

13 Overson case, because I think it is a really good case that 

14 teaches us to look at these statements in context. In Mast you 

15 had a developer, Mast, a plaintiff, the defamation plaintiff, 

16 filing a defamation case against Brent Overson, the county 

17 commissioner of Salt Lake County. The county wanted to build a 

18 golf course in Draper. Mast was a local developer and he 

19 opposed it. Overson made some statements about Mast that were 

20 not very nice. 

21  He said that Mast’s campaign against the gold course 

22 was politically motivated, mean spirited, a sham, much the same 

23 as the allegation here that the company union is a sham. That 

24 Mast’s activist group was deceptive, a ruse and a front, and 

25 that Mast had engaged in character assassination, and that Mast 

50 



1 had made claims about Overson and about this project that were 

2 rife with misstatements and barefaced lies. Those are pretty 

3 tough words. 

4  The court focused on the context in which the 

5 statements appeared. This was a heated political debate about 

6 this golf course issue. These types of statements were not 

7 likely to be taken at face value by the readers. They would 

8 expect there to be this type of hard—hitting exchange on an 

9 issue of public concern like this. The court dismissed those 

10 statements and found that they were not capable of sustaining 

11 defamatory meaning. 

12  I would say that in the statements published here, 

13 that there are some harsh statements. There are some 

14 statements that are made by the columnists for The Tribune and 

15 the News that are not attributed to anybody, and they are 

16 harsh. 

17  THE COURT: But you would say they fall into the 

18 category of opinion? 

19  MR. HUNT: I do. It is a related concept, defamatory 

20 meaning and opinion. They are related concepts, but distinct. 

21  I would say, first, that they are not capable of 

22 defamatory meaning because they are exaggerated commentary and 

23 hyperbole. No one would take them on their face. In the case 

24 of our columnist, Cortez, who opined that it is analogous to 

25 human rights violations, I think a reader is likely to say, 

51 



1 well, you know, are they really committing human rights 

2 violations? No, I don’t think so. That is her opinion. That 

3 is not capable of defamatory meaning. 

4  But I’m not trying to minimize the fact that there 

5 are some statements that are not attributed to people here and 

6 that the News and The Tribune made. What I am trying to say is 

7 those statements are protected under both this defamatory 

8 meaning requirement and the opinion protection, which I would 

9 like to get to right now. 

10  It is a related but distinct concept, and that is 

11 that in addition to defamatory meaning, which is an element of 

12 the defamation claim, you have to have a statement of fact. It 

13 has to be a statement of fact. It can’t be an expression of 

14 opinion. The statement of fact has to be objectively 

15 verifiable. You have to be. able to prove whether it is true or 

16 not. Statements of fact are capable of that, expressions of 

17 opinion are not. This requirement is derived both from the 

18 common law element and from constitutional provisions, the 

19 federal constitutional provisions of the First Amendment and 

20 the Utah Constitution, Article One, Sections 1 and 15. 

21  In the West case, which Mr. Dryer litigated and knows 

22 a lot about the Utah Supreme Court identified a test for 

23 determining how do you decide whether something is fact or 

24 opinion? It laid out the elements, the four elements. You 

25 look at the common usage or meaning of the words. You look at 
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1 whether the statement is capable of being objectively verified 

2 as true or false. You look at the context, the verbal context 

3 in which, the statement appears. 

4  In other words, you just can’t pluck it out of the 

5 article or the editorial in isolation. You have got to look at 

6 the whole article, and the broader context in which the 

7 statement appears, those four elements. I don’t think that the 

8 plaintiffs in their opposition deal with this in their 

9 opposition. They don’t address these elements. 

10  I think if the Court looks at these elements, many of 

11 the statements, particularly now that we have narrowed them 

12 down, qualify as opinion based on the common usage of the words 

13 used and the context in the article, the broader context, and 

14 the fact that calling a union a sham or saying workers are 

15 exploited is simply not capable of being proven true or false. 

16 It is an opinion. 

17  I think there are some excellent examples of this and 

18 I have cited just two to the Court. The Tom Wharton column 

19 published in The Salt Lake Tribune, December 20th, 2003, and 

20 the Cortez opinion column, published in the Morning News on 

21 March 27, 2004. These are both statements, Your Honor, that in 

22 their opposition papers the plaintiffs have concluded as 

23 statements that they are relying on for their defamation claim 

24 against the News and The Tribune. We didn’t just pick these 

25 out of the hundreds of statements in their amended complaint. 
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1 These are two that they have now focused on that are 

2 actionable. I think it is clear that they are not, they are 

3 not actionable. They are protected opinions. 

4  Wharton in his column, which is a regularly featured 

5 column, and people know that when they read a Tom Wharton 

6 column they are going to get opinion and commentary and 

7 viewpoints from Tom Wharton. They are not getting objective 

8 news coverage from Tom Wharton. He describes the scene at the 

9 mine shortly before Christmas of 2003, and opines that the 

10 miners are a part of the unfortunate American industry habit of 

11 exploiting immigrant workers. That is the statement that the 

12 plaintiffs claim is defamatory. I submit to Your Honor that 

13 that statement is not susceptible to being proven true or 

14 false. That is Tom Wharton’s opinion that these plaintiffs are 

15 exploiting these workers. It may be wrong headed, it may be 

16 something they totally disagree with, but it is not something 

17 that they can remedy in a defamation action. 

18  THE COURT: You don’t need to give another example. 

19 Let me hear from Mr. Hansen or we are never going to finish 

20 today. I have your points well in mind, and they are well made 

21 in your brief. 

22  Mr. Hansen. 

23  MR. HANSEN: Yes, Your Honor. 

24  Taking the points in order, the public interest 

25 privilege, the Seegmiller case is really the only case that 
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1 discusses this public interest privilege under the Utah 

2 statute, and it is a statutory provision, not a common law one. 

3 Seegmiller talks about the privilege and it says it is a 

4 qualified privilege, and it only applies when the public health 

5 and safety are involved. Seegmiller dealt with a case where 

6 there was some publication made that an individual owned some 

7 horses and had them pastured out in a field and was mistreating 

8 the horses in certain specific ways. I don’t need to get into 

9 the details there. 

10  Apparently it received some fairly extensive news 

11 coverage at the time. The poor gentleman found his business 

12 dropping off, nasty letters in the mail, and he was ostracized 

13 in the community only because of the news that was published 

14 and it was all untrue. It was reported by K.S.L. and he sued 

15 K.S.L. because of it, and K.S.L. invoked the privilege and the 

16 court said it didn’t apply. 

17  The court looked at the purpose for the privilege, 

18 and that the privilege only deals with protecting statements 

19 that are made in the context of publicizing information because 

20 of a possible effect upon the public health or safety. In the 

21 Seegmiller case, the court looked at the facts and saw that 

22 there wasn’t a claim for cruelty to animals, and it wasn’t a 

23 problem having widespread dimensions beyond that particular 

24 case, and because of that it didn’t affect the public’s health 

25 and safety, that it was the health and safety of the particular 
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1 animals involved. 

2  THE COURT: Those horses. 

3  MR. HANSEN: That is correct. 

4  THE COURT: What is your response to his point number 

5 two, that these statements are not capable of defamatory 

6 meaning? Taken in context and to the audience to whom they are 

7 directed -- 

8  MR. HANSEN: Well, the short answer is that we have 

9 statements by other individuals and, first off, it is really a 

10 question for the jury. It is something that the jury can look 

11 at, and the jury gets to say is this statement capable of 

12 defamatory meaning? We have to look at some of the statements 

13 that were actually made. 

14  THE COURT: You don’t disagree with the Utah Supreme 

15 Court when they said, whether a statement is capable of 

16 sustaining a defamatory meaning is a question of law. You 

17 agree with that? 

18  MR. HANSEN: I would agree with that, yes. 

19  THE COURT: I think we have to because it is the Utah 

20 Supreme Court. 

21  MR. HANSEN: Yes. 

22  We have to look at some of the statements that were 

23 made. Here are some of the statements. These, in particular, 

24 were made by The Militant. They were not quoted by The 

25 Militant, but these are statements made by The Militant as 
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1 their own statements and not attributed to others. Some of 

2 these were also made by The Deseret Morning News and by The 

3 Tribune. One statement is, on September 22nd, 2003, C.W. 

4 Mining Company illegally fired 75 miners for protesting the 

5 unsafe working conditions, and the suspension of Bill Estrada 

6 for union activity and for their own union activity. That is a 

7 statement that is susceptible of defamatory meaning. 

8  Another statement is, the C.W. Mining Company locked 

9 the workers out and ordered them off the property, called in 

10 the sheriff to remove them from the property. 

11  If I may, I would like to talk about the third point, 

12 that it is opinion and not fact, because these are clearly 

13 statements of fact and not opinion. They are clearly capable 

14 of being true or false. Part of the question then is how do 

15 you distinguish whether the statement is merely an opinion that 

16 is protected, or actually a fact. I submit that it is up to 

17 the jury to determine that middle ground, whether the publisher 

18 is merely stating an opinion or is actually trying to state 

19 something as a fact although couched as an opinion. It does 

20 not work just to label a statement an opinion when it is really 

21 something that is capable of being proven true or false and 

22 that is actually a fact. 

23  To intimidate the workers C.W. Mining Company fired 

24 the miners trying to bring in the United Mine Workers and 

25 threatened to bring in the immigration police. That is capable 
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1 of defamatory meaning. It is also, at least, capable of being 

2 construed as a fact not an opinion. 

3  The N.L.R.B. upheld a charge that the C.W. Mining 

4 Company had illegally fired the workers. That is capable of a 

5 defamatory meaning. It is a fact, not an opinion. C.W. Mining 

6 Company forced its miners to work with defective equipment. 

7 That is capable of a defamatory meaning. It is a fact and not 

8 an opinion. 

9  The C.W. Mining Company forced the miners to work 

10 with injuries. That is capable of a defamatory meaning. It is 

11 fact, not an opinion. The workers have no health insurance 

12 benefits. That is capable of a defamatory meaning, and is a 

13 statement of fact, not an opinion. The C.W. Mining Company 

14 bosses told the workers they would get a raise, quote, when 

15 pigs fly. Well, they either said that or they didn’t. It is 

16 capable of a defamatory meaning. It is true or false. It is a 

17 statement of fact, and not an opinion. 

18  THE COURT: I probably don’t need more examples right 

19 now. I think I have your opposition to that point clearly in 

20 mind. 

21  Anything else on those points, Mr. Hansen, beyond 

22 what you have in your brief? 

23  MR. HANSEN: I think that is it, Your Honor. 

24  THE COURT: Thank you very much. 

25  Now, what else do we have? Mr. Dryer, you’re going 
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1 to speak? 

2  MR. DRYER: I will address the issues that have not 

3 yet been addressed, if I might. 

4  THE COURT: Okay. 

5  MR. DRYER: May it please the Court, if the Salt Lake 

6 Tribune and The Deseret Morning News make strange bedfellows, 

7 magnify that 100 fold when The Militant joins the group, and 

8 yet all three of these defendants are governed by the same 

9 legal and constitutional principles. Under the eyes of the 

10 First Amendment they are all similarly situated, and the legal 

11 arguments that have been made on behalf of The Tribune and The 

12 Deseret Morning News apply with equal force to The Militant. 

13  Let me address one issue, that while the three 

14 newspapers are similar in terms of the legal analysis, there is 

15 one distinction between The Militant and the two mainstream 

16 newspapers, and it has particular relevance to the issue of the 

17 request for attorney’s fees that all three newspaper defendants 

18 have made, and that is the lack of any commercial element with 

19 The Militant. 

20  I have a copy of The Militant. It comes out once a 

21 week. If you peruse through The Militant, you will note that 

22 there is no commercial advertising in The Militant. That is 

23 because they don’t accept any commercial advertisement. It is 

24 published weekly by a completely volunteer, unpaid staff. It 

25 is financed solely through paid subscriptions, which at last 
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1 count is less than 3,000 throughout the world, and supported by 

2 that and voluntary contributions of supporters. 

3  The point of this is that the financial hardship that 

4 is occasioned upon The Militant for defending itself in court 

5 today, on what we believe are meritless claims, is very heavy 

6 and it falls disproportionately on The Militant. There is no 

7 advertising revenue by which The Militant could increase to 

8 cover the costs of the defense. There is no corporate parent 

9 that can come in and provide financial support to The Militant. 

10 There is no underlying insurance policy that can fund a 

11 defense. 

12  Essentially, The Militant, albeit perhaps on a little 

13 more sophisticated scale, is akin to a neighborhood newsletter 

14 whose principal purpose is to deal with some specific issues. 

15 In this instance The Militant deals with workers. It has been 

16 around for 75 years. The heading says, The Militant is a 

17 Social News Weekly Published in the Interests of Working 

18 People. 

19  So we are a little different than The Tribune and The 

20 Deseret News. We are focused on a particular area and we have 

21 a socialist perspective, if you will. There is no commerce 

22 paid, no sports page, its entire contents relates to 

23 discussions about workers and workers’ rights. 

24  Now, I think this has particular relevance on the 

25 request for attorney’s fees. As you know, the Court has, and 
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1 as we have set forth in our briefs, various alternatives and 

2 bases upon which the Court could award attorney’s fees. One of 

3 them, of Course, is if the complaint is brought for an improper 

4 purpose, or is brought in bad faith. 

5  Now, I will acknowledge up front that is very 

6 difficult to establish, particularly when all the Court has 

7 before you is the bare pleadings. I have yet to see a 

8 complaint that says, you know, we make this allegation for an 

9 improper purpose, but we are making it anyway. You just don’t 

10 find that, but you can infer it. I think there are three 

11 strong indicators that the reasons and motives for filing this 

12 suit was for an improper purpose, and that purpose was to chill 

13 any critical commentary or discussion about the Kingstons and 

14 the mine. 

15  The first indicator I think comes from the complaint 

16 itself. It is such a sweeping, broad nature of a complaint. 

17 It names almost 100 defendants. It covers virtually every 

18 statement these 100 defendants have made over a two—year period 

19 since this labor dispute began. There is no precision at all 

20 to identify who said what with any particularity, rather they 

21 restate the article in total and say it is all defamatory. 

22 Part of what we have been struggling with today, and what Your 

23 Honor struggled with earlier in this hearing, is due to the 

24 broad, amorphous nature. I think one can conclude that that in 

25 and of itself is indicative of a motive that this was to chill 
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1 discussion. 

2  Secondly, the second indicator is what only became 

3 apparent to me today during this hearing, and that relates to 

4 the manner in which the complaint was drafted. After about a 

5 half an hour colloquy between you and counsel, we now learn 

6 that even though the complaint says defamation published by The 

7 Tribune, and defamations published by The Militant, and 

8 defamations published by The Deseret Morning News, that that is 

9 really not who they are complaining about. They are 

10 complaining about the individuals who the statements were 

11 reported about. It seems to me that that sort of defies logic. 

12  Certainly myself and my two other counsel all read 

13 the complaint to mean our clients were being sued for 

14 everything that was contained underneath those headings. I 

15 would suspect and I would suggest a reasonable inference that 

16 that was knowingly done for the purpose of chilling these three 

17 newspapers from continuing to report on this dispute. 

18  Then the final indicia, I think, of an improper 

19 purpose or lack of good faith, as it pertains particularly to 

20 The Militant, is that in addition to The Militant, there were 

21 22 writers from The Militant who were named as defendants 

22 individually. Not one of them has been served. The 240 days 

23 has long passed since the filing of the complaint. 

24 So it seems to me that those three factors would give 

25 the Court a sufficient basis to conclude that this was not 
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1 brought in good faith, and at least the Court should consider 

2 seriously awarding The Militant and the two newspapers their 

3 legal fees for having to respond to this complaint as it was 

4 drafted, and the manner in which it was drafted, which I would 

5 submit is a knowingly, confused, amorphous, vague way and 

6 designed to chill these newspapers from continuing to report on 

7 this controversy. 

8  Now, with respect, to the infirmities in the 

9 complaint, and if you turn to page 10 -— 

10  THE COURT: Of what?. 

11  MR. DRYER: Of the amended complaint. 

12  THE COURT: I have got that. 

13  MR. DRYER: On page 10 you’ll find it, beginning in 

14 paragraph 81 under the heading defamation published by the 

15 defendant, and there is 81-A through 81—PPP. If my math is 

16 correct that is 68 subparts. We have 68 alleged instances of 

17 allegations of defamation. If you look at 81—A it says, Rivera 

18 said. 91—B, Estrada and Rivera said. 81-C, Rivera said. 

19 81—D, Carol said. You go on through all 68 of those subparts 

20 and every single one, with one exception, is attributable to 

21 someone. 

22  As I understand it, those are all out of this case as 

23 far as The Militant is concerned. The one remaining paragraph, 

24 which is not attributable to someone, is an editorial. 

25  THE COURT: So Carol and Rivera and Estrada, those 
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1 are not reporters from The Militant? 

2  MR. DRYER: They are writers for The Militant, but 

3 none of them have been sued and none of them have been served. 

4  THE COURT: Well, as I understood Mr. Hansen, he was 

5 intending to be making a claim against The Militant for what 

6 its reporters were allowed to report through the publication. 

7  MR. DRYER: Some of these individuals are reporters 

8 and some of these individuals are just mine workers. In fact, 

9 some of them wear both those hats, if you will. 

10  THE COURT: That just confuses the issue even more. 

11  MR. DRYER: It does. It points out the lack of 

12 specificity in the complaint. 

13  Many of these individuals who the statements are 

14 attributable to, some of them are reporters, and when I say 

15 reporters I use that very loosely. They are not paid. They 

16 just happen to write an article and submit it to The Militant. 

17 Many of them are just the same persons that we’re quoted by The 

18 Tribune and The Deseret Morning News. In other words, they 

19 have no connection at all with The Militant. The point being 

20 that each of these individuals are the ones that apparently, 

21 according to counsel’s, what I would say is sort of an oral 

22 modification or amendment to the complaint, are seeking to hold 

23 those individuals liable. 

24  Now, I suppose at some point in time we are going to 

25 get into this issue of respondeat superior and whether The 
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1 Militant can be liable for someone who is merely a contributing 

2 person and who is not an employee, and is essentially like 

3 writing a letter to the editor, if you will. In any event, I 

4 think that it bears out and underscores the deficiencies of 

5 this complaint. 

6  Your Honor, I won’t repeat what has been said by 

7 Mr. Hunt and Mr. O’Brien, other than to say that those 

8 arguments apply with equal force to The Militant, and based on 

9 the three criteria that I have identified, I think the court 

10 has a substantial basis to award attorney’s fees for the 

11 expenses incurred in responding to the complaint as it was 

12 drafted. It is not the first complaint. They have had one 

13 opportunity already to amend. 

14  THE COURT: Thank you, Mr. Dryer. 

15  Mr. Hansen. 

16  MR. HANSEN: As I understand Mr. Dryer’s argument, he 

17 is only arguing about the attorney’s fee question. 

18  THE COURT: Yes. 

19  MR. HANSEN: He kind of sidestepped what really needs 

20 to be established here. The arguments that were made in the 

21 memorandum were attorney’s fees under Utah’s bad faith statute, 

22 which requires a showing that the complaint is without merit 

23 and not asserted in good faith, or a claim under the Utah 

24 Citizens Participation in Government Act. He didn’t address 

25 those issues. 
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1  He went on and on about The Militant’s financial 

2 status. Well, that is irrelevant to the issue. There is no 

3 showing, for example, that the plaintiff had any idea about the 

4 financial status or its condition or the way it runs its 

5 operation. They have not gone into that. It was not raised 

6 until today and I think it is relevant to the attorney’s fee 

7 issue, which is the merits of the claim and whether the claims 

8 are asserted in good faith. 

9  I would note that nobody is making a claim for abuse 

10 of process here. The reason and motive for the suit is not to 

11 be vindictive, it is to obtain compensation for injuries that 

12 have been inflicted on my clients by their clients. That is a 

13 legitimate and reasonable motive for a suit, to be compensated 

14 for your injuries. 

15  Mr. Dryer has argued that there has not been any 

16 attempt in the complaint to identify who said what. I will 

17 admit, based on what people have said today, that there is some 

18 confusion about who we are claiming is liable for certain 

19 things, but as to who said what, the complaint is crystal clear 

20 in each instance and in each paragraph and subparagraph and it 

21 says exactly who said what. 

22  I just briefly want to cover one point because 

23 Mr. Dryer went on so long about it, but also I don’t think it 

24 is too relevant, and that is about the individual reporters not 

25 being served. We did send The Militant letters addressed to 
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1 the reporters and asking them if the reporters would enter 

2 their appearance without the necessity of service. I think it 

3 is Rule 4 that allows us to do that. In response we got the 

4 motion to dismiss by The Militant. 

5  Now, you can’t personally serve somebody without 

6 being able to find them. The only thing we knew about these 

7 individuals was from a byline in The Militant. If they don’t 

8 enter their appearances voluntarily upon request, we have got 

9 to get to the point so we can send some discovery to The 

10 Militant to give us the addresses of these people so that we 

11 can serve them and that is how you do it. We can’t serve them 

12 without the addresses, and we have to get into the discovery 

13 phase to get their addresses for service. 

14  Again, I just felt a need to respond because that was 

15 such an important point in Mr. Dryer’s mind. I don’t think it 

16 applies here. 

17  THE COURT: There is nothing in the rules that 

18 requires a would-be defendant to cooperate in being served. 

19  MR. HANSEN: That is absolutely true. 

20  Well, it does not require them to be served, but it 

21 gives them an opportunity to save some costs. If you send out 

22 a letter asking for their voluntary appearance and they decline 

23 to do so, then they can be responsible for the costs of 

24 service, including the attorney’s fees in effecting service. 

25 It is up to them, but it has nothing to do with the merits of 
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1 the claim, the entitlement to attorney’s fees. 

2  The issue there is does the complaint have merit? 

3 For the reasons we have already talked about today I would 

4 submit that it does have merit. Certainly even if the Court 

5 finds that some or even all of the claims against these 

6 defendants should be dismissed, in order for a recovery of 

7 attorney’s fees there needs to be a showing of bad faith. We 

8 certainly have brought these claims in good faith, Your Honor. 

9  The statements were made and our clients have been 

10 injured by them. We think that there are clearly statements of 

11 fact and that the privilege doesn’t apply. And even if the 

12 Court disagrees with us on the merits, our positions and our 

13 arguments are all asserted in good faith. Without a showing to 

14 the contrary, they are not entitled to an award of attorney’s 

15 fees, even if the Court does dismiss them out. 

16  THE COURT: Thank you, Mr. Hansen. 

17  Under the circumstances, let me first of all deny the 

18 motions to dismiss. I find they are premature and not well 

19 taken at the present time. Having said that, I am going to do 

20 something rather unusual in light of the obvious confusion 

21 caused by the present makeup of the amended complaint, and I’m 

22 going to order the defendants, if they want to keep this 

23 lawsuit alive and well, to file a second amended complaint. 

24  MR. HANSEN: You mean the plaintiffs. 

25  THE COURT: I mean the plaintiffs. 
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1  The plaintiffs are to file a second amended 

2 complaint. I’ll grant leave for that filing, which needs to 

3 clearly allege who is being sued for what and by whom. Each of 

4 the defenses raised here today, none of them have been 

5 overruled or labeled as lacking in merit. The neutral 

6 reportage issue may be well taken when we get a better feel for 

7 who is being sued for what, as could be the case with the 

8 official governmental proceedings privilege. 

9  Also, the issue raised by the defendants that someone 

10 has to have been defamed, and there must be an allegation 

11 specific to an individual before a defamation case may rest, it 

12 may have validity. The nebulous and ambiguous nature of the 

13 present pleadings I think makes it impossible for the Court to 

14 do an adequate job in making those decisions. In denying the 

15 motion to dismiss I don’t in any way suggest that all of the 

16 issues raised may or may not have value when we can apply them 

17 to a more understandable and specifically pled claim. 

18  The public interest privilege, that one strikes me 

19 frankly as the weakest of all of your arguments. I don’t see 

20 that this is the kind of case involving the health and safety 

21 of the public, and is what the public interest privilege was 

22 all about, but that does not mean that I’m throwing it out 

23 altogether. It just seems, for whatever it is worth, to me to 

24 be the weakest. I don’t know that we would spend a lot of time 

25 on it in the future. 
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1  Having said that, the strongest argument seems to me 

2 to be the second one Mr. Hunt addressed, and that is whether 

3 these statements taken in context and with respect to the 

4 audience to whom they are directed and so on, could possibly in 

5 the eyes of a reasonable juror carry defamatory meaning. That 

6 may be a very important issue in this case when we get a better 

7 feel for who is being sued for what. 

8  The same is true for opinions, and the extent to 

9 which there are allegations in the complaint that focus on 

10 editorials or matters that are in letters to the editor or 

11 anything else that fairly can only be described as opinion as 

12 opposed to a statement of fact. I want to take another look at 

13 that after we get this thing cleaned up. 

14  Mr. Hansen, I would like to ask you to do that within 

15 30 days. That means you’re going to have to sort out precisely 

16 which defendant is being accused of which defamatory statement, 

17 so they know what they are being charged with. The Deseret 

18 News and The Tribune may have relatively few after what I have 

19 heard here today. The Militant may have a bunch more, but then 

20 they can focus on it. 

21  I would also like you in this amended pleading to 

22 give them a better understanding of what you claim is 

23 defamatory. For example, in the instance that I was talking to 

24 you about where you claim something was untrue in a statement 

25 about -— I have forgotten who it was, but someone was being 
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1 fired -- your complaint was that he was not fired for engaging 

2 in union organizing activity. It was not the other part of it, 

3 that he organized workers. They need to know what part you 

4 think is untrue and why it, therefore, forms a basis for a 

5 defamation claim. 

6  I think these are probably matters, and I don’t know 

7 if it would be better styled as a motion for summary judgment, 

8 but once we get the claims more specifically pled, it probably 

9 makes more sense to me to think of it in terms of a summary 

10 judgment motion. The articles in their totality I think will 

11 be a necessary part of the record to ascertain whether any of 

12 these privileges attach. Well, I’m not going to rule on that 

13 today. I will let counsel look at it. It may be appropriate 

14 under Rule 12, and it maybe something that is better examined 

15 under Rule 56. 

16  By making this ruling I am not intending in any way 

17 to open up discovery. If the defendants, after getting a 

18 clearer picture of what their clients are charged with, want to 

19 renew these motions either by way of a motion to dismiss or by 

20 way of a motion for summary judgment, they are free to do so. 

21 The ruling today is without prejudice of any kind. That is the 

22 best that I can do today. 

23  Anything else from anyone else? 

24  The issue of attorney’s fees is reserved. Mr. Hansen 

25 says the case was brought in good faith. Mr. Dryer and his 
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1 colleagues feel that it was not. I can’t make that 

2 determination today. I don’t know what the motivation was. I 

3 know it is an awfully long complaint, and I think by 

4 Mr. Hansen’s acknowledgment here today, it did not place the 

5 people, the lawyers for the people who were sued, on fair 

6 notice of what they were being sued for. It does appear on its 

7 face that the plaintiffs here are complaining about virtually 

8 everything ever written about this dispute and about them in 

9 it. 

10  Now, maybe that is an exaggeration, and that is what 

11 the defendants have said in their pleadings, but it is an awful 

12 lot of volume that forms the basis for an allegation that it 

13 was all defamatory. We need to sort out in this lawsuit, as we 

14 continue, what is merely reporting who said what in a dispute 

15 and what is opinion, and when what falls in some middle ground, 

16 and it needs to be looked at in context. We can’t just lift a 

17 sentence out and say, oh, that is wrong, therefore, it is 

18 defamatory. That is not the full definition of defamation and 

19 of a defamation lawsuit and the law behind defamation. Just 

20 because something is wrong may not mean that it is defamatory. 

21  I think it is going to take a little bit of work 

22 before we get there, to see what everything meant in context to 

23 a reasonable audience. At the end of that day it may mean 

24 there is a ruling in favor for the defendants, in terms of 

25 attorney’s fees, and a finding that the case was not brought in 
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1 good faith. It may mean just the opposite, that the case was 

2 brought in good faith. 

3  But what it should mean, if nothing else, is that 

4 we’ll parse this down into a manageable lawsuit. Somebody is 

5 being sued in good faith for something that really did hold the 

6 plaintiffs up to being defamed in the community and of meeting 

7 the legal definition. That is what we need to get to and it is 

8 not there today. It is just a big scatter gun approach. This 

9 lawsuit needs to be focused, and the burden is on the 

10 plaintiffs to focus it for the benefit of the people being 

11 sued, whose lives are disrupted by a lawsuit, and then they 

12 need to know what they are being accused of in a better fashion 

13 than has been done so far. 

14  I hope that ruling is clear enough. 

15  MR. DRYER: Your Honor, perhaps it is implicit in 

16 your ruling, but could the order expressly state that if for 

17 whatever reason the plaintiffs do not replead within 30 days, 

18 or not name others other than the currently named defendants, 

19 that an order of judgment of dismissal with prejudice may be 

20 entered in that event? 

21  THE COURT: Well, I think that is fair. 

22  The second amended complaint will specify precisely 

23 which defendants are being sued for which alleged defamatory 

24 remark. If some persons who are not listed as defendants do 

25 not have a specific claim leveled against them, then I think 
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1 Mr. Hansen would agree that there is no claim against them so 

2 they are dismissed from the lawsuit. 

3  Fair enough? 

4  MR. HANSEN: Yes. 

5  MR. DRYER: I am speaking principally in the context 

6 if for whatever reason they decide not to replead within 30 

7 days, that then automatically the existing complaint would be 

8 dismissed. 

9  THE COURT: Yes. 

10  MR. DRYER: Thank you for that clarification. 

11  THE COURT: In its present form the amended complaint 

12 is sufficiently vague and insufficiently precise to stand as a 

13 complaint upon which relief may be granted and from which this 

14 litigation may proceed. I’m giving you a chance to fix it up. 

15 It is a bit of a more definite statement and a cleaning up of 

16 the complaint and fair notice and due process all rolled into 

17 one package. Today is the 14th of June. You have until the 

18 14th of July to submit this. 

19  I think it should do both of you some good. You’ll 

20 know what you’re charging and they’ll know what they are 

21 charged with. Then they will have a much better idea of what 

22 they can raise by way of these same defenses, and the Court 

23 will be in a much better position to focus on what it can do. 

24 Presently the defendants are asking, I think, for more than the 

25 Court can do at present, and that is to put the whole thing in 
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1 some big package, and that it all qualifies as being privileged 

2 or protected under one rubric or another, and it is just 

3 insufficiently understood by the Court of what you’re suing 

4 over for me to do that. 

5  Do the amended complaint and serve it on them and 

6 we’ll go from there. 

7  MR. O’BRIEN: One quick question. 

8  THE COURT: Yes. 

9  MR. O’BRIEN: The amended complaint involves a whole 

10 slew of other people beside the media defendants, the miners 

11 and the -- 

12  THE COURT: Good point. 

13  MR. O’BRIEN: Could we have a media amended 

14 complaint? 

15  THE COURT: I’m only ruling on the three defendants 

16 who are here. Well, the three entities and the other 

17 individual reporter defendants here today. This requirement 

18 for an amendment will only pertain to the defendants who 

19 brought the motions. 

20  MR. O’BRIEN: One thing I was wondering, and this may 

21 not be a good idea, but part of what has been very confusing 

22 apparently to Mr. Hansen, are the sections that go to these 

23 other defendants that aren’t before you now and to us, the 

24 media, and I’m wondering if maybe your request that they be 

25 amended could be to the media defendants only, so that we don’t 
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1 have a problem with wondering what is against the mine workers 

2 or the local union. I guess it is a special amended complaint 

3 that only applies to these three defendants, therefore, 

4 avoiding all the confusion and everything else that they are 

5 claiming. 

6  MR. HANSEN: In the amended complaint, of necessity 

7 we’re going to have to reorganize the whole thing. We will be 

8 reorganizing it as to the other defendants in the same way as 

9 to these parties. I think of necessity I will have to do that. 

10  THE COURT: Well, I’m only ordering you to do it in 

11 connection with the defendants who brought the motion that are 

12 before me today. But if in doing that with more specificity it 

13 makes claims against the other defendants, I’m going to allow 

14 that. 

15  I don’t know, for example, today, that these other 

16 defendants were even on notice that they were charged with 

17 defamation. I don’t think they knew that. 

18  MR. HANSEN: I spoke with Arthur Sandack before we 

19 rescheduled this, and in continuing the hearing that was set 

20 for last week, and he told me that he appreciated me letting 

21 him know that we were continuing the hearing because he was 

22 planning on being here. I don’t know -— 

23  MR. SANDACK: I am here. 

24  THE COURT: He is here. 

25  MR. HANSEN: He is representing, I think, most if not 
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1 all of the other defendants. 

2  THE COURT: Well, at least now they will know what 

3 they are charged with. The way you had this done, I don’t know 

4 that anyone would be clear on who was charged with what. I 

5 certainly wasn’t. 

6  MR. HANSEN: There is one procedural question, and I 

7 mentioned to it the clerk when we continued the hearing from 

8 last week, and I don’t know the extent to which you need to 

9 address it now, but I thought we ought to bring it up. 

10  THE COURT: What is that? 

11  MR. HANSEN: This case is in federal court under a 

12 federal claim under the Labor and Management and Relations Act, 

13 and these defendants who brought the motion today are not 

14 subject to that and they didn’t make any arguments based on 

15 that claim. The claims against them are state claims that are 

16 here under the Court’s supplemental jurisdiction. 

17  Now, we have got a hearing set for August 1st on the 

18 motion to dismiss of the other parties who are going to be 

19 arguing that federal claim. I don’t know what the Court is 

20 going to do with that, but in the event the Court were to 

21 dismiss the federal claim, then we are under 28 U.S.C. 1367 and 

22 the Court has to determine whether it is going to exercise or 

23 decline to exercise supplemental jurisdiction over these other 

24 state claims. 

25  If the Court declines to exercise that supplemental 
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1 jurisdiction, then it has to dismiss these other claims for 

2 lack of subject matter jurisdiction. So you’re faced with 

3 either exercising your jurisdiction to rule on the merits or 

4 dismiss for lack of subject matter jurisdiction. You have the 

5 discretion to either exercise or decline to exercise that 

6 discretion, but if the Court is going to be ruling on the 

7 merits of the state claims, I think it would be appropriate to 

8 make that determination at some point when we know whether the 

9 Court is going to be exercising jurisdiction over those claims 

10 regardless of what happens with the others. 

11  Does that make sense? 

12  THE COURT: Barely. Let me just cross that bridge 

13 when I get to it. 

14  MR. HANSEN: Okay. 

15  THE COURT: If I throw out the only federal hook to 

16 this, I will be tempted to not exercise my supplemental 

17 jurisdiction. 

18  MR. HANSEN: In which case I -- 

19  THE COURT: That is not a final ruling. If I have 

20 invested a lot of time and effort into it by that point, then I 

21 suppose I would be a little more inclined to exercise my 

22 supplemental jurisdiction, but we are not there yet. 

23  MR. HANSEN: Right. 

24  MR. DRYER: Your Honor, related to that is if 

25 Mr. Hansen, as he indicates, is going to restructure his 
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1 complaint and replead it as to all of the defendants and not 

2 just the three, I am wondering whether it makes sense to go 

3 forward with the pending motions that are all now set for 

4 hearing in a few weeks on the other defendants’ motions, 

5 because they make motions on a complaint that is going to be 

6 changed. 

7  I am wondering, just in terms of orderly progression, 

8 whether he ought to replead and then we reset all of the 

9 motions. Then the three newspaper defendants will move again, 

10 which I am sure that we will. 

11  THE COURT: I suppose that the best way to handle 

12 that would be to wait to allow the defendants who have pending 

13 motions, and I see Mr. Sandack is here, and what does he have 

14 to say about it? That motion is scheduled for August 1. 

15  What do you think? 

16  MR. SANDACK: Well, I am not totally at liberty to 

17 speak on behalf of the U.N.W.A., the defendant miners, because 

18 I am acting in the capacity of local counsel for them. There 

19 are other managing attorneys in that situation. That may be 

20 another matter where you want to cross that bridge when you 

21 come to it. 

22  THE COURT: Why don’t we leave that up to the people 

23 who have the motions pending, and if they still feel that the 

24 motions are well taken and that the August 1 hearing will be 

25 beneficial, we will do it. If the new complaint, which will 
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1 have been filed by then, changes the landscape enough so that 

2 the motions need to be retailored and restructured, then I 

3 suppose the only sensible thing to do would be to move it off 

4 the calendar and address it in an appropriate way. 

5  I hope that by requiring more specificity with 

6 respect to the charges leveled against these immediate 

7 defendants and the reporters, that it has not complicated 

8 matters inappropriately for the other defendants. It may have. 

9 I am guessing I would make the same ruling if they were in here 

10 as well. This lawsuit needs to be focused so that, again, 

11 people need to know what they are sued for, what they did 

12 wrong. I don’t think at the present state you have 

13 accomplished that task. 

14  I could have approached this differently, and at one 

15 point wrote on my yellow pad dismiss the whole thing, which was 

16 tempting because it would have gone to another judge, for the 

17 complaint lacking, in the Court’s view, of informing the people 

18 sued about that for which they are being sued. I have done it 

19 the way I have done it and you have 30 days. Get it out, and 

20 in doing so, please, try to inform each defendant so each 

21 defendant and that defendant’s lawyer upon reading the 

22 complaint will have a clear understanding of what they are 

23 being sued for. 

24  If that is your goal, then they’ll know what defenses 

25 they can mount and whether they want to mount another motion to 
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1 dismiss or whether they want to file an answer and proceed with 

2 a summary judgment motion. Okay. 

3  Thank you for your help today. 

4  We’ll be in recess. 

5  (Proceedings concluded.) 
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